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ISSUES PRESENTED 


Plaintiff submits that the following issues are presented: 


1. May the owner of real property testify as to her opin- 
ion of the value of such property immediately prior to and 


immediately after damages caused. by a trespass to such real 
property? : 
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2. Is contributory negligence a defense to a cause of 
action for personal injuries to the owner of real property 
caused by a trespass upon and to her property? 


This case has never previously been before this Honorable 
Court. 


REFERENCES TO RULINGS BELOW 


There were no formal rulings below. However, the record 
contains the charge to the jury (R. 51, Transcript pp. 157- 
178), the verdict and judgment (R.40) and the order deny- 
ing a new trial (R. 44). . 


STATEMENT OF THE CASE 
Proceedings 


Plaintiff, Louise v. Trueworthy, appellant here, sued 
defendants Gelman Construction Company, Inc., (“Gelman”), 
Anthony Izzo Co., Inc. (“Izzo”) and Spencer, White and Pren- 
tis, Inc. (“Spencer”), appellees here for trespass against her 
real estate and against her person, and alternatively for neg- 
ligence. After a jury trial, a verdict was returned for Izzo 
against plaintiff and for plaintiff against Gelman and Spen- 
cer in the sum of $275.00.! Judgment having been entered 
thereon, plaintiff filed a timely motion for a new trial, which 
was denied, and filed a timely appeal to this Honorable 
Court. 


Facts 


Plaintiff owned property in the District of Columbia 
known as 1411 N Street, N.W. Gelman as general con- 
tractor, Izzo as masonry sub-contractor and Spencer as 


1 According to a note from the jury this represented their recol- 
lection of the plaintiff's medical expenses only, which actually were 
$623.00 (Transcript, pages 187-191), 
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excavating sub-contractor were engaged in constructing a 
high-rise apartment on land which abutted plaintiff's prop- 
erty. 


Izzo as masonry sub-contractor hung its scaffolds over 
the common boundary and over plaintiff's property and 
dropped bricks and debris upon the roof of plaintiff's house. 
Plaintiff, as longtime owner of the property (Transcript, p.4), 
(App. 7) was asked what the value of her property was before 
and after the damage. This testimony was excluded by the 
District Court (Transcript pp. 22-24) (App. 7-8). 

Spencer, at Gelman’s direction, dug a hole on plaintiff’s 
property in a walkway. Plaintiff fell into that hole, struck 
her head on bricks, and was otherwise injured, requiring 
hospitalization. There was conflicting testimony from 
plaintiff, from a Mrs. Kelley and from a Mr. Tavlor as to 
whether or not plaintiff knew of the existence of the hole 
before she fell into it, and as to how she fell into it. Such 
testimony was such as to raise a question as to whether or 


not plaintiff was contributorily negligent. Over the objec- 
tions of the plaintiff (Transcript, p. 178) (App. 9) the Dis- 
trict Court charged the jury that, not only with respect to 
her negligence claim,-but with her claim for personal injuries 
growing out of trespass upon her SrOpery SERETT o 
not recover if she was guilty of contributory negligence 
(Transcript, pp. 169-172) (App. 9). 


ARGUMENT 


I. Plaintiff's Opinion of the Value of Her Own Real 
Property Was Admissible. 


ee The_test of damages for trespass to real property is the 
| difference between the value of such property before the 
/ injury and the value after the injury, Decker v. Dreisen- 
——Ereeman, Inc., 144 A.2d 108 (Mun. App. D.C. 1958). These 
} were the two questions asked plaintiff, and excluded by the 
| Court (Transcript, pp. 22-24). Although the weight to be 


given such evidence is for the finder of fact, the jury, such 


ee 
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opinion evidence is admissible. Miss, State Highway Com. 
| v. Strong, 240 Miss. 756, 129 So.2d 349 (1961); Baltimore 
City v. Himmel, 135 Md. 65, 107 Atl. $22 (1919); Minne- 
| \Sota-St. Paul San. Dist. v. Fitzpatrick, 201 Minn. 442, 277 
| \Nw. 394, 402, 124 ALR 897 (1937); United States v. First 
| National Bank, 250 Fed. 299 (M.D. Ala. 1918). 


Il. It Was Error To Charge the Jury That Contribu- 
tory Negligence Was a Defense to Plaintiff's Claim 
for Personal Injuries Arising from a Trespass on 
Her Land. 


Over the objection of plaintiff (Transcript, p. 178) (App. 
9) the District Court charged the jury that plaintiff could not 
recover on her claim for personal injuries resulting from 
@ trespass by Spencer and Gelman in digging a hole on her 
land without leav (Transcript, pp. 168-169) (App. 9). 


orth in the Restatement of the Law, Second, 
“Torts” § 162: 


A trespass on land subjects the trespasser to liabil- 
ity for physical harm to the possessor of the land at 
the time of trespass, or to the land or to his things 
or to members of his household or to their things, 
caused by any act done, activity carried on, or con- 
dition created by the trespasser, irrespective of 
whether this conduct is such as would subject him 
to liability were he not a trespasser. (Emphasis sup- 
plied). 
Contributory negligence is not, it follows, a defense to 
an action for trespass. Sr. Petersburg Coca-Cola Bottling 
Co. v. Cuccinello, 44 So.2d 670 (Sup. Ct. Fla. 1950); Bar- 
row v. Ga. 'L & W Agg. Co., 120 S.E.2d 636.(Ga. App. 1961). 
\A case almost “on all fours’ was Waynda v. Scranton Elec- 
tric Co., 49 Lack. Jur. 157, 62 York 142 (Pa. Com. Pleas) 
LE where trespasser left a protruding steel pike in ground and 


“\.% 56 ) plaintiff knew where it was, fell over it in daylight, yet could 


J 


\ of recover for the injuries resulting from such trespass. 
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It is interesting to note that the section on defenses in 
52 Am. Jur. “Trespass” 8§ 35 thru 46 fails to list the neg- 
ligence of the plaintiff among the possible defenses listed. 


CONCLUSION 


The judgments below should be reversed and a new trial 
ordered. 


Respectfully submitted, 


Jo V. Morgan, Jr. 


815 Fifteenth Street, N.W. 
Washington, D.C. 20005 


Attorney for Appellant 
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APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LOUISE V. TRUEWORTHY, 
Plaintiff 
v. 


GELMAN CONSTRUCTION COMPANY % 
INCORPORATED, A Delaware Corpo- 
ration, 

Serve: Doris C. Lowe, 

* 901 Tower Building 
Washington, D.C., 
Registered Agent, 

and 


ANTHONY IZZO CO., INC., 
A Delaware Corporation, 
Serve: Anthony Izzo, 


1000 Connecticut Ave., N.W., No. 269-65 
Washington, D.C., 
Registered Agent, 


and 

SPENCER, WHITE & PRENTIS, INC., 

A New York Corporation, 

Serve: C.T. Corporatien System, 
918 - 16th Street, N.W., 
Washington, D.C., 

Registered Agent, 


Defendants. 
RELEVANT DOCKET ENTRIES 


1965 


February 2 - Complaint, appearance, jury demand filed. 


March 2 - Answer of defendant No. 3 to complaint; ap- 
pearance of Hogan and Hartson; c/m 3/1/65, filed. 


App. 2 


May 25 - Answer of Deft No. 2 to complaint; c/m §/21/- 
65. Appearance of Galiher, Stewart & Clarke, (Frank J. 
Martell) filed. 


May 26 - Answer of Deft No. 1 to complaint; cross- 
claims vs. defts 2 & 3; c/m 5/25/65; appearance of Dona- 
hue, Ehrmantraut & Mitchell, filed. 

1969 
December 3 - Jury and alternate jurors and alternates; 
- trial begun; respited to Dec. 4, 1969. (Rep. Eva M. Sanche) 
Corcoran, J. 

December 4 - Trial resumed; same jury and alternates; 
repited to Dec. 5, 1969 at 11 a.m. (Rep. Eva M. Sanche) 
Corcoran, J. 

December 5 - Trial resumed; same jury and alternates; 
respited to Dec. 8, 1969. (Rep. Eva M. Sanche) Corcoran, J. 


December 8 - Trial resumed; same jury and alternates; 
alternate juror No. 2 discharged by Court; respited to Dec. 
9, 1969. (Rep. Vernell A. Marshall) Corcoran, J. 


December 9 - Trial resumed; same jury and alternate 
juror; alternate juror No. 1 discharged; verdicts for pltf. vs. 
deft., Gelman Construction Co., Inc. in the sum of $275.00; 
for pltf. vs. deft., Spencer, White & Prentis, Inc. in the sum 
of $275.00; for deft., Anthony Izzo Co., Inc. vs. the plain- 
tiff. (Rep. Eva M. Sanche) Corcoran, J. 

December 9 - Verdict and judgment for pl. against deft., 
Spencer, White & Prentis, Inc. in the sum of $275.00, with- 
out costs. (N) Corcoran, J. 

December 9 - Verdict and judgment for deft., Anthony 
Izzo, Co., Inc. against the plaintiff, with costs. (N) Corcor- 
an, J. 

December 19 - Motion of pltf. for new trial; P&A; c/m 
12-18; M.C., filed. 


App. 3 
1970 


January 5 - Motion of Plaintiff for a new trial denied. 
(fiat) (N) Corcoran, J. 


February 4 - Notice of appeal by pltf. from order of 
12/9/69; copies mailed to Donahue, Ehrmantraut & Mit- 
chell; Galiher, Stewart & Clarke, and Hogan & Hartson; 
deposit by Morgan $5.00. filed. 


App. 4 


COMPLAINT FOR TRESPASS AN D NEGLIGENCE 
Count I 


1. Prior to January 1, 1963 through the date of the filing 
of this Complaint, plaintiff was and is the owner of Lots © 
804 and 805 in Square 211, improved by premises 141] N 
Street, N.W., and a carriage house or garage to the rear of 
1411 N Street, N.W., in the District of Columbia. Plaintiff 
is a resident of the State of Maryland and a citizen of the 
United States. Defendants are two Delaware Corporations 
and a New York Corporation doing business in and having 
an agent in the District of Columbia. 


2. During the year 1963, defendant Gelman Construc- 
tion Company, Incorporated commenced the construction 
of improvements consisting of a high-rise building on prop- 
erty located at and near the northwest comer of 14th & N 
Streets, N.W., which improvements and the property on 
which it is being built, adjoins the said property of plain- 
tiff on the east. Said construction is still continuing. 


3. In connection with the construction of said improve- 
ments under an arrangement the exact nature of which is 
unknown to plaintiff, excavating, shoring and underpinning 
work was performed by defendant Spencer, White & Pren- 
tis, Inc., as well as other work, the exact nature of which is 
unknown to plaintiff. 


4. In connection with the construction of said improve- 
ments under an arrangement the exact nature of which is 
unknown to plaintiff, brick laying work was performed by 
defendant Anthony Izzo Co., Inc., as well as other work, 
the exact nature of which is unknown to plaintiff. 


5. Since the commencement of said construction, the 
defendants, or some of them, have trespassed upon the said 
property belonging to the plaintiff and caused great damage 
to the same consisting of damage to the south end of party 
wall, damage to fire escape and clogging it with debris, 
cement and mortar, damage to roof and chimney by the 
dropping bricks cement, mortar and other objects upon 
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them, clogging of gutters and down spouts, cracking of 
walls, breaking of sidewalk on east side of carriage house, 
blockingof basement stairs with debris, cement and mortar, 
clogging of basement stairs with said debris, littering of 
yards with debris, digging up and breaking subterranean 
piping, and causing other damage, all of which was done 

- either deliberately in violation of, and a trespass to the prop- 
erty of plaintiff, or by the negligence of the defendants, 

. or some of them. 


6. Asa result of said trespasses and negligence, the real 
property of the plaintiff has been damaged in the sum of 
$50,000.00. 


Count IT 


1. - 4. Paragraphs 1, 2, 3, and 4 of the first Count are 
incoporated herein by reference. 


5. Without the permission of the plaintiff and against 
her refusal to permit the same, and in disregard of her ver- 
bal and written notices to quit the same, the defendants 
trespassed upon the property of the plaintiff and use the 
same in order to conduct the work of building the improve- 
ments on said adjacent property by, among other things, 
digging into her property to place forms for underground 
air shaft, and supporting the same upon the property of 
the plaintiff; by their agents and employees standing upon 
her property to work upon improvements near the common 
boundary; and, for a period of weeks, despite the repeated 
admonishment of plaintiff and her agents to quit the prop- 
erty, hanging scaffolding over the roof of plaintiff's build- 
ing and standing agents and employees upon it to lay brick 
on the west side of the improvements being built by the 
defendants. 


6. The value of the use of plaintiff’s property by the 
defendants is $25,000.00. 
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Count III 


1. - 4. Paragraphs 1, 2, 3, and 4 of the first Count are 
incorporated herein by reference. 


5. On or prior to May 15, 1964, defendants, or some 
of them, dug 2 hole in the sidewalk on the property of 
plaintiff adjacent to the common boundary with the prop- 
erty beng improved by the defendants, which hole was 
negligently left without guard, or any protection, and also 
constituted a trespass upon the property of plaintiff. 


6. Asa result of said trespass and negligence, plaintiff 
fell into said hole injuring her head and back and causing 
her temporary and permanent injuries, including contusions 
and abrasions, vertigo, nystagmus, unsteadiness of gait and 
traumatic labyrinthitis and as a result of said unsteadiness, 
plaintiff fell on or about July 2, 1964 sustaining hematoma 
and ecchymosis, causing her to suffer great pain of mind 
and body, incurred medical and hospital expenses in the 
sum of $2,500.00. 


WHEREFORE, plaintiff demands judgment against the 
defendants and each of them in the sum of $200,000.00 
compensatory damages and $200,000.00 punitive damages 
and for interest and costs. 


/s/ Jo V. Morgan, Jr. 
Attorney for Plaintiff 


Plaintiff demands a jury trial as to all issues. 


/s/ Jo V. Morgan, Jr. 
Attorney for Plaintiff 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[3] LOUISE V. TRUEWORTHY 


* * * 


DIRECT EXAMINATION 
BY MR. MORGAN: 
* 


* * * * 

[4] Q Now, give us your name, please. A. Louise V. 
Trueworthy. 

Q. Where do you live, Mrs. Trueworthy? A. 8302 Poto- 
mac Avenue, College Park, Maryland. 

Q. And how old are you? A. Seventy-one. 

Q. Now, it has been stipulated that you were the owner 
of the property at 1411 N Street, Northwest. You know 
that property, do you not? A. Yes, sir. ‘ 

Q. How long have you been an owner of that property, 
approximately? A. Since ’42, I believe, the best I can 
remember. 

* * ae * * 

[22] Q. Now, were these conditions in existence in and 
around your house prior to the commencement of the build- 
ing next door? A. They wasn’t there before they started. 


Q. Now, as the owner of the house and lot, known for 
these purposes as 1411 N Street, Northwest, do you have 
an opinion of the value of the property prior to any of 
these damages? 

MR. MARTELL: Objection, Your Honor. 

THE COURT: Don’t answer. There is an objection. 

Do you want to come to the Bench, gentlemen. 

(Conference at the Bench was reported but not made a 
part of this record.) 

THE COURT: We will take a ten-minute recess, ladies 
and gentlemen of the jury. 

(Whereupon, at 2:30 p.m., a recess was taken.) 

(Whereupon, there was continued discussion on the last 
objection, reported but not made a part of this record.) 

[23] THE COURT: Now, would you bring the jury 
back in, please. 
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(Whereupon at 3:17 p.m., the jury returned to the court- 
room and the following proceedings ensued:) 

MR. MORGAN: Your Honor, I have no further ques- 
tions of Mrs. Trueworthy. 

Oh, Your Honor, I would like one more question. Your 
Honor, for the record I believe the last question was, What 
was the value of the real property prior to the damage? 
The objection has been sustained to that. 

For the record, I would like to ask her this further ques- 
tion. 

BY MR. MORGAN: 

Q. Mrs. Trueworthy, you stated that you had an opin- 
ion of the value of the property immediately prior to the 
damage, did you not? A. Yes. 

Q. Now, don’t answer anything. Just answer what I ask 
you. If I ask you something, just say yes, or no. 

MR. MORGAN: Nov, I am not sure whether I actually 
went further and asked her that opinion and had the objec- 
tion sustained to my question, but I take it that—May I ask 
her that? 

THE COURT: The objection is sustained to the whole 
[24] line of questions : 

MR. MORGAN: All right. Now, may I say this: I 
would also ask her the same question with respect to her 
opinion of the property after the damage. 

THE COURT: The ruling is the same. 

MR. MORGAN: And you would rule the same way, so 
that the record is clear? 

THE COURT: Yes, the same ruling. 

* * * * * 

[168] [The Court] A person who aids, abets, encourages 
or authorizes another in the commission of a trespass, even 
though not personally present at the time, is liable equally 
with him who commits it. And one who without justifica- 
tion and consent intentionally enters on land of another 
commits a trespass is liable for any damage sustained by 
reason of that trespass, provided—and this is important— 
providec that there was no intervening cause between the 
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activities of the trespasser and the injuries which were 
allegedly sustained by the plaintiff. For if there was an 
intervening cause between the activities of the trespasser 

and the injuries suffered by Mrs. Trueworthy, she is not 
entitled to recovery against Gelman or Spencer and she 
must establish by a preponderance of the evidence that 
the activities of Gelman and Spencer are the sole and 
proximate cause of the injuries sustained by her. 


Sd if you find that Spencer and Gelman were on the~) 
property as trespassers and in their capacity as trespassers, 
they dug that hole, not necessarily negligently, and that 
Mrs. Trueworthy was injured as a proximate result of that / 
[169] digging, they would be responsible for her injuries. | 
However, if another cause intervened as a proximate cause 
of the injuries, then there could be no recovery against 
them even though they were trespassers. wee 


In determining whether there were intervening causes on 
the facts of this particular case, you must look to the activ- 
ities of Mrs. Trueworthy. You must determine whether she 
was aware of the fact that the hole was being dug; whether 
she was aware of the placement of the hole; whether 
she exercised due care and diligence in avoiding the hole so 
as not to cause any injury to herself, for she was under the 
duty not to act negligently in caring for herself, and if she, 
in fact, acted negligently and her own negligence was the 
proximate cause of her injuries, then she’s not entitled to 
an award mainly because the hole was dug [by] a trespasser. 

* x * * * 


[178] Gentlemen, would you approach the Bench. 
BENCH CONFERENCE 


THE COURT: You have anything further? 

MR. MORGAN: Well, I just want, for the Record, to note 
the same position I took with respect to the prayers in that 
I would except the reference that there is a duty, not to 
act negligently on the part of Mrs. Trueworthy with respect 
to the trespass committed on her property. 

THE COURT: Umh, umh. 

* * 


* * 
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VERDICT 
1. In the case of Trueworthy against Spencer, White & 
Prentis, Inc., do you find for plaintiff or for the defendant? 
A. Plaintiff (a) If for the plaintiff, in what amount? 
$275.00. 


2. In the case of 7) rueworthy against Gelman Construc- 
tion Co., do you find for plaintiff or for defendant? 
A. Plaintiff (a) If for plaintiff, enter same amount as you 
found in 1(a) above, as to Spencer, White & Prentis, Inc. 
A. $275.00. 


3. In the case of Trueworthy against Anthony Izzo Co., 
do you find for plaintiff, or for defendant? A. Defendant. 
(a) If for plaintiff, in what amount as compensatory dam- 
ages? A. $ (b) If you find for plaintiff True- 
worthy against Anthony Izzo Co., do you also award puni- 
tive damages, and, No. if so, in what amount? A.$ 


/s/ Vance W. Lamar 
Jury Foreman 


VERDICT AND JUDGMENT 


This cause having come on for hearing on the 3rd day of 
December, 1969, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Emizie Abbott Evelyn S. Haan 
Gloria V. McRae Ida D. Haley 
Vance W. Lanier Sylvia M. Claytor 
Ruth J. Brooks Alonzie J. Gilhart 
Irene R. Lust Ruby R. Reese 
Jesse L. Devore R. Carolyn Powell 


who, after having been duly swom to well and truly try 
the issues between Louise V. Trueworthy, plaintiff and 
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Gelman Construction Company, Inc., a Delaware Corpora- 
tion, defendant, and after this cause is heard and given to 
the jury in charge, they upon their oath say this 9th day 
of December, 1969, that they find the issues aforesaid in 
favor of the plaintiff and that the money payable to her by 
the defendant by reason of the premises is the sum of two 
hundred seventy five dollars ($275.00). 

WHEREFORE, it is adjudged that said plaintiff recover 
of the said defendant the sum of two hundred seventy five 
($275.00), without costs. 

Robert M. Stearns, Clerk, 


By /s/ Dean F. Miller 
Deputy Clerk 
Judge Howard F. Corcoran, Presiding. 


NOTICE OF APPEAL 


Notice is hereby given that Louise V. Trueworthy, plain- 
tiff above named, hereby appeals to the United States Court 
of Appeals for the District of Columbia Circuit from the final 


judgments entered in this action on the 9th day of December, 
1969. 


February 4, 1970. 


/s/ Jo V. Morgan, Jr. 
Attorney for Plaintiff 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,205 


LOUISE V. TRUEWORTHY, 
Appellant, 


Vv. 


GELMAN CONSTRUCTION COMPANY, INC., 
ANTHONY IZZO COMPANY, 
SPENCER, WHITE & PRENTIS, INC., 


Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE, 
GELMAN CONSTRUCTION COMPANY‘ INC. 


COUNTER-STATEMENT OF THE CASE 


Mrs. Trueworthy testified that the walls within the house 
were cracked, some window panes were broken and concrete 
was falling out of the ceiling. These conditions were not 
in existence prior to the construction of the building by 
appellee (Tr. 22). 
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It was daylight at the time Mrs. Trueworthy fell into the 
hole dug by appellee Spencer but she testified that she 
never looked and therefore did not notice the hole (Tr. 35). 
Mrs. Trueworthy knew the holes were being dug on her 
property and in fact visited the site the day before and told 
the “Boss” of Gelman to stop digging on her property (Tr. 
54-55). She can’t remember how long she had been 
outside looking at the problem before she fell (Tr. 59). 
The reason Mrs. Trueworthy went over to the house several 
days before she fell was to stop appellees from digging on 
her property after her tenant had called her (Tr. 64). 


Mrs. Kelley the tenant at the Trueworthy house testified 
that a hole was dug next to the bathroom window (Tr. 
94-5). It was a deep hole but she could easily see it from 
the window. This was the hole Mrs. Trueworthy fell in. 
She had called her one or two days before the fall to tell 
her where appellees were digging (Tr. 101-102. 107). 


ARGUMENT 


I. THE COURT WAS PROPER IN iTS REFUSAL TO 
ALLOW MRS. TRUEWORTHY TO TESTIFY AS TO 
THE VALUE OF THE PROPERTY BEFORE AND iTS 
VALUE AFTER THE CONSTRUCTION OF ADJOIN- 
ING BUILDING. 


Although there was testimony by Mrs. Trueworthy that 
there were some cracks in her wall within the house, some 
windows broken, and some concrete falling from ceilings (Tr. 
22), at no time did her counsel attempt to qualify her as 
experienced in the field of evaluating real property in the 
District of Columbia. Also no witness was called on her 
behalf to testify as to the diminished value of the real 
estate after the supposed damage. In addition the record 
is silent on any testimony that the cause of such damage 
was related to the construction of a building on the adjoin- 
ing property either by her or an independent witness. 
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Mrs. Trueworthy contends that the law of this jurisdic- 
tion is that a landowner can testify as to the diminished 
value of his property because of damage sustained to it. 
Yet she cites no decision of this jurisdiction to support this 
assumption. 


A review of the law as to damages to be awarded to 
Realty that has been damaged does not seem to conform to 
appellant’s theory. The general rule of damages as to realty 
throughout this country is... 

“the measure of damages for injuries to real prop- 
erty is that where the damaged property can be 
restored to the condition it was in prior to the 
injury without cost disproportionate to the actual 
injury, the cost of restoration is the measure of 
damages, but where that is impractible, then the dif- 
ference between the value of the property before 
and after the injury is the corporate measure.” 
Sainato v. Potter (1960), 222 Md. 263, 159 Atl. 2d 
632 (Page 636): see also Maloof y. United States. 
242 F.Supp. 175 (1965), 48 A.L.R.2d 932. 


In this instance a self-serving declaration by appellant as 
to the diminished value would not be a fair and reasonable 
assessment for damages. Her description of the damage 
certainly required some one in the construction field or in 
restoration, to place a dollar evaluation on the cost of 
Tepairs in order for a jury to apportion damages. 


Thus the court was correct in excluding appellants testi- 
mony in this instance. 


Il. THE COURT DID NOT ERR IN ITS INSTRUCTION 
TO THE JURY THAT IF THERE WAS AN INTER- 
VENING CAUSE THAT CREATED APPELLANT'S 
INJURY, THEN APPELLEE WAS ENTITLED TO A 
VERDICT. 


In determining whether there was an intervening cause 
on the facts of this particular case, you must look to the 
activities of Mrs. Trueworthy. You must determine whether 
she was aware of the fact that the hole was being dug: 
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whether she was aware of the placement of the hole; 
whether she exercised due care and diligence in avoiding 
the hole so as not to cause any injury to herself, for she 
was under the duty not to act negligently in caring for 
herself, and if she, in fact, acted negligently and her own 
negligence was the proximate cause of her injuries, then 
she’s not entitled to an award mainly because the hole was 
dug a trespasser. 


There was substantial evidence that Mrs. Trueworthy had 
knowledge herself from visiting the scene that the hole did 
exist (Tr. 54, 55, 59). In addition she was told by the 
tenant one or two days before she fell that the hole had 
been dug and as to its location (Tr. 101-102, 107). 


There was also testimony by her that she did not look as 
she was talking toward the hole that day (Tr. 35). Mrs. 
Kelley also testified that the hole was easily discernible (Tr. 
94-5, 101-102). 


Whether one would like to call it intervening cause or 
contributory negligence, the jury from evidence could easily 
have found that Mrs. Trueworthy had knowledge of the 
hole and heedlessly failed to render ordinary care to avoid 
injury. Whirl v. Kern, 407 F.2d 781 (1969) (5th Circuit) 
(Page 797-8). 

“A person is not prevented from recovering dam- 
ages for a particular harm from a tort, if the tort 
feasors intended such harm or adverted to it and 
was recklessly disregardful of it, unless the danger 
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of such harm intentionally or heedlessly failed t 
protect his own interests.” 


See also Restatement of Torts 918(2) (1939). 


Respectfully submitted, 


EDWARD C. DONAHUE 
E. GWINN MILLER 
12231 Parklawn Drive 
Rockville, Maryland 20852 
Attorneys for Appellee 
Gelman Construction Company 
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In THE 


United States Court of Appeals 
FoR THE DISTRICT oF COLUMBIA CIRCUIT 


No. 24,205 


Louise V. TRUEWORTHY, 
Appellant, 
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GELMAN CONSTRUCTION CoMPANY, INC., 
ANTHONY Izzo COMPANY, 
SPENCER, WHITE & PRENTIS, INC., 

Appellees. 


On Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 
SPENCER, WHITE & PRENTIS, INC. 


STATEMENT OF THE ISSUES 


Insofar as defendant appellee Spencer, White & Pren- 
tis, Inc., is concerned the sole issue on appeal is: 


Whether a plaintiff who has received a verdict on 
the liability issue can on appeal claim prejudicial 
error in the portion of the trial court’s instruction 
which bears only on liability. 


2 
ARGUMENT 


I. Whether Plaintiff’s Opinion of the Value of Her Own 
Real Property Was Admissible Is Inapplicable to the 
Appeal as to Defendant Spencer, White & Prentis, Inc. 


The first point on plaintiff’s appeal goes only to the 
appellee-defendant Izzo, the masonry subcontractor, and 
not as to this appellee-defendant Spencer, the excavating 
subcontractor. As the Court instructed the jury (Tr. 
174): 


“Mrs. Trueworthy charges that brick and other 
debris landed upon her roof causing damage to the 
roof by way of a trespass. Keep in mind that nei- 
ther the Spencer Company or the Gelman Company 
are involved in this aspect of the case; this concerns 
Izzo alone.” 


II. Whether the Charge to the Jury as to Contributory 
Negligence Was Erroneous Is Immaterial Where 
Plaintiff Wins on Liability. 

The second point on plaintiff’s appeal is immaterial 
since the jury on liability found in favor of plaintiff 
(Tr. 192). Had it found her guilty of contributory neg- 
ligence and applied that to the trespass theory, it would 
not have awarded her damages in any amount, As to 
the negligence theory the Court instructed that (Tr. 
171): 


“One who is guilty of contributory negligence may 
not recover from another for injuries suffered.” 


Having recovered a verdict, plaintiff can make nothing 
of an allegedly erroneous instruction relative to liability 
vel non. If error, the instruction was obviously not 
prejudicial because plaintiff prevailed. She was entitled 
to only one recovery for her personal injuries, irrespec- 
tive of the number of theories under which she claimed 
it. This she received. 
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In an analogous situation, this Court held in Under- 
wood v. Capital Transit Co., 87 U.S. App. D.C. 68, 188 
F.2d 822 (1950) cert. den. 340 U.S. 931 (1951), that 
where plaintiff had lost on liability, alleged error in 
withdrawing from the jury’s consideration certain evi- 
dence as to injuries was not prejudicial because “the 
evidence relating to these injuries had nothing to do 
with the defendant’s liability”. Similarly, in the instant 
case, an alleged erroneous instruction bearing only on 
the question of liability could not be held to have been 
prejudicial to plaintiff because she won on the liability 
issue. 


Moreover, the Court’s instruction, as to the trespass 
claim, does not mention contributory negligence. The 
Court’s qualification of liability for a trespass had to do 
not with contributory negligence, but with “proximate 
cause”. (Thus, Tr. 168-169) : 


“So if you find that Spencer and Gelman were on 
the property as trespassers, they dug that hole, not 
necessarily negligently, and that Mrs. Trueworthy 
was injured as a proximate result of that digging, 
they would be responsible for her injuries. However, 
if another cause intervened as a proximate cause of 
the injuries, then there could be no recovery against 
them even though they were trespassers.” 


Accordingly, the jury did not consider contributory neg- 
ligence in awarding plaintiff a verdict. She is entitled 
to only the one recovery, which she was awarded. 


A plaintiff’s mere disappointment with the amount of 
a verdict is not ground for reversal. Rankin v. Shayne 
Bros., 98 U.S. App. D.C. 214, 2384 F.2d 35 (1956); 
Latta v. Sabin, 117 U.S. App. D.C. 329, 329 F.2d 897 
(1964). The jury was of the view (R. 37): 


“Mrs. Trueworthy should receive from Gelman and 
Spencer only those medical expenses directly related 
to the accident”. 
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Defendants had denied that plaintiff sustained injuries 
and damages “of the nature and to the extent claimed” 
(Pretrial order R. 35; pp. 5-6). Appellant having per- 
sonally instructed her counsel to reject an offer to have 
the jury told that the maximum claimed medical ex- 
penses were $623 (Tr. 188, 189), cannot complain that 
the jury’s recollection of the medical expenses directly 
“related to the accident” were $275. 


CONCLUSION 


Only one point raised by plaintiff is directed toward 
this defendant. It is that the Court’s instructions might 
have been understood by the jury to bar a recovery on 
her trespass theory in the event she was guilty of con- 
tributory negligence. However, the matter is of no con- 
sequence since plaintiff was given a verdict, not barred 
from one. Accordingly, there is no prejudicial error, if 
error there was. 


Respectfully submitted, 


Sark, of Nic 


FRANK F. ROBERSON 
Attorney for Appellee 
Spencer, White & Prentis, Inc. 
815 Connecticut Avenue, N. W. 
Washington, D. C. 20006 


Of Counsel: 
Hocan & HARTSON 
Washington, D. C. 
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IN THE | 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
| 
| 

No. 24,205 


LOUISE V. TRUEWORTHY, 
Appellant, 


Vv. 


GELMAN CONSTRUCTION COMPANY, INC., 
ANTHONY IZZO COMPANY, | 
SPENCER, WHITE & PRENTIS, INC, 


Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


| 
BRIEF FOR APPELLEE, 
ANTHONY 1ZZO COMPANY | 


COUNTERSTATEMENT OF THE CASE 


Appellee, Anthony Izzo Company, repudiates the factual state- 
ment, as set forth in appellant’s brief, that “Izzo as masonry sub- 
contractor hung its scaffolds over the common boundary and over 
plaintiff’s property and dropped bricks and debris upon the roof of 
plaintiff’s house.” The testimony adduced at the trial was to the 

| 
| 


contrary. | It is undisputed that yet another sub-contractor, not 
named as a defendant in this action, was responsible for the pouring 
of the cement foundation and all succeeding cement floors of the 
building under construction. During the presentation of the plain- 
tiff’s case, the plaintiff’s son, Emory D. Barge, and plaintiff’s tenant, 
Minnie Grace Kelly, were called as witnesses. Certain photographs 
taken by the plaintiff’s son were identified by both of these witnesses, 
which photographs depicted the alleged damage to the plaintiffs 
property, and also depicted the abutting Gelman building under con- 
struction. Both witnesses testified that the damage was caused to 
the Trueworthy property at the stage of construction represented in 
these photographs. It was uncontroverted that the date on which 
these photographs were taken was one month prior to the entry of 
any workmen of the appellee, Anthony Izzo Company, upon the 
Gelman construction site. 


Further, it was brought forth in the testimony adduced at the 
trial below by the Gelman superintendent of construction, Robert 
H. Freed, and the representatives of the District of Columbia 
Department of Licenses and Inspections, wholly disinterested wit- 
nesses, that there was no damage to the roof or any part of the 
Trueworthy property by any actions or inactions of the workmen of 
the Anthony Izzo Company during the course of the masonry sub- 
contracting. 


As to the damage claimed by plaintiff allegedly as a result of 
the trespass and negligence of Anthony Izzo Company, it was stipu- 
lated by counsel that the roof damage would not exceed $150.00 
(Tr. 174). It was not stipulated that any part of this damage was 
caused by the Izzo workmen. 


STATEMENT OF ISSUES 


Appellee, Anthony Izzo Company, avers that, as to it, the sole 
issue on appeal is: 


Where, in an action to recover for damages to property, the 
jury’s verdict on the basic issue of liability was resolved in favor of 
the defendant, did the allegedly erroneous exclusion of the plaintiffs 
proffer of testimony as to the value of her property before and after 
the damage constitute reversible error? | 
| 
| 


ARGUMENT | 


EVEN IF PLAINTIFF’S OPINION OF THE VALUE OF HER 
OWN REAL PROPERTY WAS ADMISSIBLE, THE DENIAL 
OF SUCH PROFFERED EVIDENCE WAS OF NO CONSE- 
QUENCE, SINCE THE JURY’S VERDICT AS TO LIABILITY 
WAS IN FAVOR OF DEFENDANT-APPELLEE, RNEEONS, 
IZZO COMPANY. 


Appellee, Anthony Izzo Company, denies that | the exclusion 
by the Court of the plaintiff's personal evaluation of her property 
both before the construction began and after the abutting building 
was completed was erroneous. However, even if the Court was in 
error in excluding this testimony, such error does not wattant a 
retrial of these issues, since the jury’s verdict as to the liability vel 
non of appellee, Anthony Izzo Company, was in favor of said appellee. 


Two decisions of this Court are cited in ae of this conten- 
tion and argument: Underwood v. Capital Transit Co., 87 U.S. App. 
D.C. 68, 183 F.2d 822: and Ersler v. T. F. Schneider Corp. et al. 
88 U.S. App. D.C. 371, 188 F.2d 1122. In Underwood, where the 
plaintiff claimed injuries sustained by her while a ‘passenger on a 
streetcar, and after which trial the jury returned a verdict in favor 
of the defendant, error was claimed in excluding from the jury’s 
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consideration evidence pertaining to a back condition and a ruptured 


intervertebral disc. In ruling on this contention of appellant, this 
Court held: 


“Assuming for the purposes of this opinion that the 
lower court erred in withdrawing certain evidence per- 
taining to appellant’s injuries from the jury’s consid- 
eration, it would still be impossible for that to be 
prejudicial error in view of the fact that the evidence 
relating to these injuries had nothing to do with the 
deferidant’s liability, (an issue on which the jury found 
for the defendant), unless indeed the court did so 
prejudice the jury in his instructions to them in this 
regard that he in effect left them no alternative but 
to find for the defendant. A careful examination of 
his statements however fails to reveal anything that 
could be construed to be prejudicial.” Underwood 
v. Capital Transit Co., supra, at 70. 


Ersler, supra, concerned itself with an appeal from a judgment 


in favor of the defendants in an action for compensatory and puni- 
tive damages resulting from an alleged assault. In affirming, this 
Court stated: 


“Other questions concern rulings as to admission 
and rejection of evidence relating principally to com- 
pensatory damages, and the refusal of the court to 
submit to the jury the element of punitive damage. 
We have considered these questions and think they 
present no prejudicial error. Fed. R. Civ. P. 61. As 
the basic issue of liability was resolved by the jury in 
favor of the defendants, questions concerning damage 
pass out of the case. Cf. Underwood v. Capital 
Transit Co., 1950, 87 U.S. App. D.C. 68, 183 F.2d 
822.” Ersler v. T. F. Schneider Corp., et al., supra, 
at 372. 


CONCLUSION 


The sole error claimed by appellant directed to appellee Izzo 
is that the testimony of appellant’s personal evaluation of her prop- 
erty damage was excluded. Even if such exclusion was erroneous, 
which this appellee denies, such exclusion was immaterial. The jury 
had for its consideration other evidence of damage claimed by appel- 
lant, ie., the stipulation of her counsel that the sum of $150.00 was 
the maximum that could be awarded for damage to the roof. The 
jury inherently found no trespass or negligence on the part of Izzo. 
Consequently, the inclusion or exclusion of appellant’s proffered 
evaluation was immaterial. The judgment below should be affirmed. 


Respectfully submitted, 


FRANK J. MARTELL 
Attorney for Appellee, 
Anthony Izzo Company 
1215 - 19th Street, N.W. 
Washington, D.C. 20036 
Of Counsel: 
GALIHER, STEWART & CLARKE 
1215 - 19th Street 
Washington, D.C. 20036 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,205 


LOUISE V. TRUEWORTHY, 
Appellant, 


GELMAN CONSTRUCTION COMPANY, INC., et al., 


Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


ARGUMENT 


I. Plaintiff's Opinion of the Value of Her Own 
Real Property Was Admissible. 


* A. Gelman’s Brief. In its brief appellee Gelman Con- 
struction Company, Inc. urges two Maryland cases as to the 
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test of the damages to real property, Sainato v. Potter, 222 
Md. 263,159 A.2d 632 (1960) and Maloof v. United States, 
242 F. Supp. 175, 48 ALR 2d 932 (D. Md. 1965). One of 
these cases clearly is not a trespass case, and it is doubtful 
that the other is. In any event, appellant relies not on the 
law of Maryland, but on the law of this jurisdiction as 
stated in Decker v. Dresien-Freedman, Inc., 144 A.2d 108 
(Mun. App. D.C. 1958) cited in appellant’s Original brief, 
which at page 110 of 144 A.2d states, “‘in case of actual 
injury to realty resulting from trespass the measure of dam- 
ages is the difference between the value of the realty before 
the injury and its value after the injury.” 


B. Izzo’s Brief. In its brief Anthony Izzo Company 
argues that the exclusion of evidence of damage to the 
realty is immaterial because it claims the jury decided the 
issue of liability in its favor. This ignores the fact that the 
jury may have found for the defendant Izzo because they 
did not feel there was any damage to the property commen- 
surate with the claims of plaintiff as to what Izzo had 
done. The stipulation that damage to the roof did not 
exceed $150.00 was not entered into until after the evi- 
dence of damage to the whole building was erroneously 
excluded, and, in any event expressly did not stipulate that 
this was damage Izzo caused. It is clear therefore that the 
exclusion of the evidence of serious damage to appellant’s 
building was prejudicial and could have caused the adverse 
verdict. 


Il. It Was Error To Charge the Jury Contributory 
Negligence Was a Defense to Plaintiff's Claim for 
Personal Injuries Arising from a Trespass on Her 
Land. 


A. Gelman’s Brief. Apparently in reply to the cases and 
authorities cited in appellant’s brief, Gelman Construction 
Company, Inc. in its brief cites Whirl v. Kern, 407 F.2d 
781 (C.A. Sth 1969) and quotes from pages 797-8 entirely 
out of context, it is submitted. Whirl was an action under 
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the Civil Rights Act and comparable Texas statute, where 

a sheriff claimed ignorance as a defense to retaining a pris- 
oner in jail nine months after he should have been released, 
and also that the prisoner contributed to the mistake. The 
Court rejected all defenses. 


It is hard to perceive how Whirl adds anything to the 
consideration of the question raised on this appeal. 


B. Spencer’s Brief. 


1. In its brief, Spencer White & Prentis, Inc. take issue 
with the claim of appellant that the Court below did charge 
the jury that contributory negligence was a defense to her 
claim for trespass, and characterize what the Court said 
(Transcript, pages 168-9) as merely raising a defense of 
intervening cause. An examination of the pertinent portion 
of the charge, relating to trespass, does not bear this out, 
although there seems to have been some effort on the part 
of the Court to equate “intervening cause” with “contribu- 
tory negligence.” On page 169 of the transcript, in discuss- 
ing liability for trespass, the Court said“. . . for she was 
under the duty not to act negligently in caring for herself, 
and, if she, in fact, acted negligently and her own negligence 
was the proximate cause of her injury, then she is not enti- 
tled to an award mainly because the hole was dug by a 
trespasser. (Emphasis added) (App. 9). It is submitted that 
the emphasized portion of the foregoing is nothing more or 
less than the elements of the defense of contributory neg- 
ligence, no matter how the appellee Spencer characterizes 
it in his brief, and under the facts found in the cases cited 
in appellee’s brief, this is not a proper defense to trespass. 


2. Spencer also maintains that since the jury awarded 
her a judgment of $275.00 for “. . . medical expenses 
directly related to the accident,” the error as to the charge 
was non prejudicial. To so state, ignores the way juries 
teach verdicts, by compromise. It is clear from the appar- 
ent original stalemate of the jurors, after which the Court 
admonished the jury, in the Allen manner, to settle their 
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differences that the grossly inadequate verdict well may 
have resulted because one or more jurors were holding out 
to give plaintiff nothing, because they had erroneously 
been instructed that contributory negligence was a defense 
to appellant’s trespass claim. To rule otherwise is to place 
form ahead of substance. 


Nor do Ranken vy. Shayne Bros., 98 US. App. D.C. 214. 
234 F.2d 35 (1956) and Latta v. Sabin, 117 U.S. App. D.C. 
329, 329 F.2d 897 (1964) deal with this problem, as they 
merely hold that the mere inadequacy of the verdict does 
not compel reversal by an appellate court. In neither of 
those cases was a prejudicial error found which could con- 
tribute to the action of the jury in awarding such a small 
verdict. 


CONCLUSION 


The judgments below should be reversed and a new trial 
ordered. 


Respectfully submitted. 


Jo V. Morgan, Jr. 
815 Fifteenth Street, N.W. 
Washington, D.C. 20005 
638-0465 


Attorney for Appellant 


